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REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 333 OF 2017 

 

VICTOR KIPLAGAT……....……………….…….…………………….…1ST CLAIMANT 

WILLIAM MUTAI………………………………….…….…………….….2ND CLAIMANT 

CAROLINE CHEPKOECH………………….………..………………......3RD CLAIMANT 

CLEOPHAS KIPTOO………………………….……..……………………4TH CLAIMANT  

ELIOLIN KIPKOSGEI……………………………………………………….5TH CLAIMANT 

CLEOPHAS KIPTOO……………………………………………………..…6TH CLAIMANT 

VERSUS 

JUBILEE PARTY………………………………………………..………..……RESPONDENT 

JUDGMENT 

 

Introduction 

1. The 1st to 3rd Respondent claim on their own behalf and on behalf of all Uasin 

Gishu County aspirants on the Respondent’s ticket. The 4th to 6th Respondents 

claim on their own behalf and on behalf of all Nandi County aspirants from 

the Respondent party. Authority to act is annexed. 

2. The gist of the complaint is that the Respondent’s party list is unlawful - by the 

process leading to its preparation and by its eventual composition. It is 

submitted that the Respondent violated the Constitution, relevant legislation 

and its own Constitution. It is submitted that the Respondent’s lists do not 

reflect the representation of women, youth, marginalized groups and persons 

with disabilities from especially those from Uasin Gishu and Nandi County 

respectively. It is stated that the party lists are biased, discriminatory, gender 

insensitive are blind to the actual interests of party members. 

3. They decry the exclusion of the North Rift region said to be the Respondent’s 

stronghold. To them the exclusion of the three North Rift Counties from the 

National Assembly list violates the constitutional requirement on diversity, 

inclusivity, social justice, human dignity and equality.  

4. The claim is opposed. The Respondent submits that the nominations were 

conducted in accordance with the Constitution, Elections Act, 2011 and the 

relevant codes of conduct. The Respondent is vested with discretion to 

determine the criteria to use in nominating candidates and in this particular 
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instance, the claimants were not chosen because of the hundreds of 

qualified applicants seeking limited nominations slots. The party therefore 

had the autonomy to determine the composition of the lists which alternated 

between the male and female candidates in the priority in which they are 

listed to reflect inclusivity and the regional and ethnic diversity of the people 

of Kenya. 

5. Further, it was submitted that Claimants are dishonest in condemning the 

entire exercise after failing to appear in their preferred positions without 

tangible evidence in support of their allegations against the nomination of 

specific people. It is submitted that the baseless allegations regarding 

regional balance and tribal arithmetic are a product of rumours unsupported 

by evidence and not worth objective consideration by the Tribunal. An 

objective analysis of the lists presented to the Independent Electoral and 

Boundaries Commission by the Respondent shows a gender sensitive and 

equal distribution slots which demonstrates balance across the County. 

6. The law does not restrict the Respondent from acting in the way it did in 

nominating candidates to the party lists. The persons nominated do not hold 

any other post.  

7. It is also argued that the Claimants have not come to the Tribunal in good 

faith as they have lumped up seats where they have no known interest. 

Further, there was sufficient involvement of all the relevant stakeholders in the 

generation of the list submitted to the Commission.  

8. Further, an application for consideration for a nomination slot is not a 

guarantee that an applicant must be nominated. There was no agreement 

promising the Claimant a nomination slot.  

9. The selection process complied with the law. The Independent Electoral and 

Boundaries Commission would have rejected the list if it were non-compliant. 

The criteria adopted by the Respondent guaranteed democratic, free, fair, 

transparent, accountable, inclusive, participatory, non-discriminative. The 

same was conducted in accordance with the law, party regulations and 

best practice. 

 

Analysis 

10. In reply to the Claimant’s case, the Respondent submitted that it has the 

absolute discretion to determine the criteria to use in nominating candidates 

to its party lists. It further contended that has the autonomy to determine the 

composition of its lists and that these lists not only alternate between male 

and female candidates in the priority in which they are listed, but also reflect 
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the regional and ethnic diversity of the people of Kenya. We do not entirely 

agree with this line of submission. 

11. As a matter of fact, the Truth Justice and Reconciliation Commission Report 

of 2013 notes that Kenya’s minority groups and indigenous people have 

suffered state-sanctioned systematic discrimination particularly in relation to 

political participation. In response to this systematic discrimination, the 

preamble to the Constitution of Kenya, 2010 bespeaks the aspiration of all 

Kenyans toward a government based on the essential values of human 

rights, equality, freedom, democracy, social justice and the rule of law. It 

similarly recognizes the pride of the Kenyan people in their ethnic, cultural 

and religious diversities.  

12. This aspiration is grounded on the national values and principles of 

governance under Article 10 of the Constitution which are binding on all 

persons, including this Tribunal, whenever it applies the Constitution or any 

law. The relevant national values and principles of governance in this claim 

include human dignity, equity, social justice, inclusiveness, equality, human 

rights, non-discrimination and protection of the marginalized among others.  

13. To this end, Article 91 of the Constitution imposes the obligation on political 

parties to respect the right of all persons to participate in the political process 

including minorities and marginalized groups. Political parties have equally 

bound themselves in the Electoral Code of Conduct to promote cultural 

diversity and fair representation of special interest groups. Additionally, under 

section 26(1)(a) of the Political Parties Act, 2011 as a measure to incentivize 

inclusivity, the Political Parties Fund is set aside to promote the representation 

in Parliament and in the county assemblies of women, persons with 

disabilities, youth, ethnic and other minorities and marginalised communities. 

14. The rationale for protecting these special interests was explained by the 

Court of Appeal in Rose Wairimu Kamau v IEBC [2013] eKLR thus: 

The basis for providing for special seats for the 

disadvantaged groups of people is obvious. The 

women folk in this country, and the marginalized 

groups including the youth and persons with disabilities, 

are a class of people whom the US Supreme Court 

referred to, in the case of San Antonio School District v. 

Rodrigues (1973) 411 US 29, as saddled with economic, 

social, political or other disabilities that relegate them 

to a position of political powerlessness. With these 

challenges, these are people who cannot compete 

fairly for elective positions. In other words, these are 
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groups of people whose interests normal electioneering 

processes cannot capture and represent and therefore 

require “extraordinary protection from the majoritarian 

political process.” It is in recognition of this that our 

Constitution has provided for their representation by 

creating special seats for them. Needless to say that 

the nominations to these special seats should therefore 

be jealously guarded. 

15. As a result, in line with the culture of justification, the decision to exclude or 

include any nominee on any list must be justifiable and reasonable in an 

open and democratic society with proper respect for the rights of the 

individual. Accordingly, in our view, the sixteen nomination slots to the Senate 

offer a window of opportunity for special interests such as persons with 

disability, youth, ethnic minority, and marginalized groups to have their 

voices heard in the mainstream political process.  

16. Against this background, the Claimants allege that the Respondent’s list has 

discriminated against party members from the North Rift region. We have 

perused the Respondent’s party list of nominees to the National Assembly. 

We note that the list has a representative from each of the following 

counties: Narok, Meru, Trans Nzoia, Western, Embu, Baringo, Laikipia, 

Mandera, Kisumu, and Nakuru. Nairobi County has two slots on the list. We 

think that the Respondent has as far as possible attempted to reflect the 

diverse regions of Kenya on the party list. We were not told which regions or 

counties were over-represented to the detriment of Uasin Gishu and Nandi 

Counties or the North Rift region. We do not find any merit in the claim that 

the Respondent has unfairly discriminated against the North Rift or any other 

region. 

17. However, that is not the end of the matter. The Claimants further contend 

that the list does not reflect the ethnic diversity of the people of Kenya as 

required by Article 90(2)(c) of the Constitution. To ensure inclusivity in the 

party list, the Independent Electoral and Boundaries Commission has 

promulgated Guidelines on the composition of party lists. These guidelines 

have constitutional, statutory and regulatory underpinning as they are made 

to signal compliance with the constitutional inclusivity goal. They are binding 

on us because the IEBC is the body constitutionally mandated under Article 

88(4)(d) to regulate the procedure by which political party nominate 

candidates for election. And the guidelines are made toward that high end.  

18. In relation to this claim, the Guidelines forbid a party list for nomination to the 

National Assembly from having more than two nominees from the same 
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ethnic community. A look at the Respondent’s party list indicates that it 

unlawfully includes four nominees of the Kikuyu ethnicity and does not 

therefore reflect the ethnic diversity of the people of Kenya as required by 

Article 90(2)(c) of the Constitution of Kenya. We hold that in so far as the 

Respondent’s party list for nomination to the National Assembly includes 

more than two nominees from the same ethnicity, the same is unlawful, null, 

void and of no effect in law.  

19. That apart, the Guidelines further require the party to state what special 

interest every nominee represents. Additionally, the first four slots must be 

allocated to a person representing youths, persons with disability, workers 

and any other special interest group defined by the party.  

20. Our finding is that the Respondent has only partly complied with this 

requirement. Its first three nominees are a person living with a disability, a 

worker and a youth. However, contrary to clear legal requirements, the 

Respondent does not define what “special interest” some of its nominees 

represent. While the special interests represented by the first three nominees 

are expressly stated as “person living with disabilities”, “workers” and “youth”, 

the specific “special interest” represented by the 3rd Respondent is not 

defined.  

21. The same situation is replicated across the list. The sixth nominee’s special 

interest category is stated as “technocrat”, the fifth as “farmer” the eighth as 

“lawyer’, the eleventh as “business persons” and the twelfth as “special 

interests”.   

22. In Commission for the Implementation of the Constitution v Attorney General 

[2013] eKLR that for a person or a class to qualify as a special interest worthy 

of special representation under the constitutional framework, they must be 

one as can fairly be said to have suffered marginalization and disadvantage 

thus keeping them away from the centre of the political process. 

23. We are bound by these Court of Appeal decisions and hold that the 

categories “technocrats”, “farmers”, “lawyers’, or “business persons” cannot 

wholesomely be said to have suffered marginalization and disadvantage 

thus keeping them away from the centre of the political process and are 

therefore deserving of “extraordinary protection from the majoritarian 

political process”. Little wonder then, that the Claimants aver that the 

Respondent has used affirmative action seats meant to ameliorate the plight 

of the marginalized to reward party loyalists and cronies. We hold that in the 

Respondent’s decision to include “technocrats”, “farmers”, “lawyers’, and 

“business persons” as categories of special interest in its party list is unlawful, 

null and void and of no effect in law. 
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24. The Claimants further contended that the Respondent has similarly violated 

the law by constituting similarly discriminatory party lists for nomination to the 

Uasin Gishu and Nandi County Assemblies.   

25. We are satisfied from the evidence on record that the same situation obtains 

in the Respondent’s list of nominees to Uasin Gishu and Nandi County 

Assemblies respectively. The Respondent’s party lists to Uasin Gishu and 

Nandi County Assemblies do not reflect the ethnic diversities of these very 

cosmopolitan counties. The list of nominees to the Uasin Gishu County 

Assembly is uniformly composed of the Kalenjin ethnicity and is therefore 

unlawful, null and void. The list of marginalized persons to this particular 

County Assembly is similarly ethnically homogenous save for the Somali. 

26. A similar situation obtains with respect to the Nandi County Assembly wherein 

all the nominees including on the list of marginalized persons are stated to be 

of the Kalenjin ethnonym.   

27. We are bound by the decision of the Court of Appeal in Lydia Mathia v 

Nasula Lesuuda [2013] eKLR to the effect that a party list that is prepared in 

disregard of the requirements of the Constitution cannot claim to be 

insulated from inquiries as to whether it has complied with requirements of 

the Constitution. To hold the Respondent’s party list as compliant would be to 

license the subversion and frustration of clear, deliberate and noble 

objectives of the Constitution. 

28. We are also satisfied from the evidence on record that the Respondent did 

not sufficiently involve the Claimants and other party members in compiling 

the party lists in questions in accordance with party rules and regulations. 

 

Reliefs 

29. Article 21 of the Constitution obliges all state organs to observe, protect, 

promote and fulfill the rights and fundamental freedoms in the Bill of Rights 

including the rights of minorities. It is also the obligation of every state organ 

including this Tribunal to take affirmative action measures to promote the 

representation of Kenya’s historically marginalized communities.  

30. In that regard, the Tribunal must under section 11 of the Fair Administrative 

Action Act grant the most appropriate reliefs in every dispute before it. The 

Tribunal must not only vindicate the rights of the aggrieved party before it, 

but also remedy any violation of the Constitution.  

31. The justice of this case requires the following orders:  

a) A declaration be and is hereby issued to the effect that in so far as the 

Respondent’s party list to the National Assembly includes more than 

two persons from the same ethnic background, the same does not 
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reflect the ethnic diversity of the people of Kenya and is therefore null, 

void and of no effect in law.  

b) A declaration be and is hereby issued to the effect that in so far as the 

Respondent’s party list to the National Assembly purports to nominate 

persons whose special interests are not defined or whose special 

interests are stated to be “technocrats”, “farmers”, “lawyers’, or 

“business persons” the same is unlawful, null and void and of no effect 

in law.  

c) The Respondent is hereby directed to re-constitute its party list for 

nomination to the National Assembly within 48 hours from delivery of 

this judgment to reflect the ethnic diversity of the people of Kenya and 

to define the special interest represented by each nominee and to 

allocate the fourth slot to a special interest category recognized by 

law. 

d) The Respondent be and is hereby directed to re-constitute its party list 

for nomination to the Nandi County Assembly within 48 hours from 

delivery of this judgment to reflect the ethnic diversity of the people of 

Nandi County. 

e) The Respondent be and is hereby directed to re-constitute its party list 

for nomination to the Uasin Gishu County Assembly within 72 hours from 

delivery of this judgment to reflect the ethnic diversity of the people of 

Uasin Gishu County. 

f) The Respondent is also directed to as much as possible afford a 

hearing to and to supply all affected persons with the reasons for any 

decision made in complying with the orders in (c), (d) and (e) above.  

g) A copy of this judgment to be transmitted to the Independent Electoral 

and Boundaries Commission for necessary action. 

h) Each party to bear its own costs. 

 

Dated at Nairobi this  2nd day of August 2017 

 

Kyalo Mbobu (Chairperson) …………………………….. 

James Atema (Member) …………………………………… 

Hassan Abdi (Member) …………………………………… 

Dr. Adelaide Mbithi ………………………………………… 

 


